UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

)
CONNECTICUT EXPANSION PROJECT )
)

Docket No. CP14-529-000

REQUEST FOR REHEARING OF THE
NARRAGANSETT INDIAN TRIBAL HISTORIC PRESERVATION OFFICE
Pursuant to Section 19(a) of the Natural Gas Act (NGA),1 and Rules 713 and 1902 of the
Federal Energy Regulatory Commission’s (FERC or Commission) Rules of Practice and
Procedure,2 the Narragansett Indian Tribal Historic Preservation Office (NITHPO) hereby
requests rehearing and recission of FERC’s April 12, 2017 Order (Staff Order) granting a Notice
to Proceed (NTP) to the Tennessee Gas Pipeline Company, LLC (TGP) to construct the proposed
Connecticut Expansion Project (Project), FERC Docket No. CP14-529-000. (Submittal
20170412-3003.) The Staff Order erroneously states that the conditions in the Certificate Order
have been met and “all federal authorizations relevant to the approved activities” have been

received. NITHPO disagrees, as FERC violated the National Historic Preservation Act
(NHPA),3 the implementing regulations of Section 106 of the NHPA,4 FERC’s fiduciary duty to
Native American Tribes,5 and the National Environmental Policy Act (NEPA).6 In addition,
NITHPO prospectively requests rehearing of its April 9, 2017 motion to intervene if party status
is denied. All of the issues on which NITHPO seeks rehearing took place after the Commission
issued its Certificate Order. NITHPO’s motion to intervene predates the Staff Order.
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15 U.S.C. § 717r(a) (2012).
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18 C.F.R. §§ 385.713, 385.1902(a) (2017).
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54 U.S.C. §§ 300101 et seq. (2012).

4

36 C.F.R. Pt. 800 (2017).
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Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831); 18 C.F.R. § 2.1c(b).

6

42 U.S.C. §§ 4321 et seq.

I.

STATEMENT OF RELEVANT FACTS
TGP submitted an application for a certificate of public convenience and necessity on

July 31, 2014 under Section 7 of the NGA, 15 U.S.C. §§ 717f(c), (d). (Submittal 201407315046.) Two and a half months later, FERC wrote a memorandum regarding a Section 106
consultation for the Algonquin Incremental Market Project (AIM), in which it concluded that “it
would be appropriate to survey the Tennessee Gas Pipeline Connecticut Expansion Project
(CP14-529) for ceremonial stone landscapes.” (Submittal 20141105-4009.) A year later FERC
issued an Environmental Assessment (“EA”) that did not include surveys for ceremonial stone
landscapes (CSL or CSLs). (Submittal 20151023-4001.) FERC held its first consultation with
NITHPO (and other tribes) about this Project almost fourteen months after identifying the need
to study CSLs, and the minutes of the meeting show that FERC did not establish a schedule or
plan for the completion of the required surveys. (Submittal 20151228-4005.) When FERC
granted a Certificate of Public Convenience and Necessity (Certificate Order) to TGP on March
11, 2016, it did not mention any Native American Tribes or CSLs. (Submittal 20160311-3032.)
The report on CSLs was filed almost seven months after FERC issued its Certificate Order and
almost one year after it issued its EA.7 (Submittal 20161003-4003.) Three months later, NITHPO
submitted a letter to FERC and the ACHP revealing the fact that seventy-three CSLs were
identified along the Massachusetts loop of the Project, and that one-third of them were slated for
destruction and reconstruction. (Submittal 20170103-4006.) NITHPO strenuously objected to the
proposed desecration, pointing out that NITHPO was never invited to “participate in the
resolution of adverse effects.” Id. FERC and ACHP admitted that it was too late in the process to
avoid the CSLs. (Submittals 20161229-3019 at 5, 6 and 20170130-5034 at 2.) According to
TGP’s March 8, 2017 bi-weekly status report, a Memorandum of Agreement (“MOA”) was
signed by FERC and TGP on February 17, 2017, and by the Advisory Council on Historic
Preservation (“ACHP”) on February 24, 2017. (Submittal 20170308-5220.) TGP’s Treatment
Plan was filed on March 7, 2017, a year after the final certificate was issued. (Submittal
20170307-5023.)
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Mashantucket (Western) Pequot, Mohegan, Wampanoag of Gay Head (Aquinnah), and Narragansett
Indian Tribal Historic Preservation Offices, and Ceremonial Landscapes Research, LLC, Technical
Report: Sandisfield Ceremonial Stone Landscape Survey (Sept. 30, 2016). This report was filed as a
privileged document so its content will not be discussed in this request for rehearing. However, it is
hereby incorporated by reference.
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On April 6, 2017 TGP requested a partial NTP for tree clearing and a full NTP for the
remaining construction. (Submittals 20170406-5666 and 20170406-5696.) In both requests TGP
states “[t]he tribal consultation process conducted pursuant to Section 106 of the National
Historic Preservation Act is also complete for the Project.” Id. On April 9, 2017, NITHPO filed a
motion to intervene out of time and also requested a one-day extension in which to file an answer
in opposition to TGP’s two requests to begin construction. (Submittals 20170410-5037 and
20170410-5040.) FERC granted TGP’s request to begin construction without waiting for
NITHPO’s answer. (Submittal 20170412-3003.) NITHPO’s opposition to TGP’s request for a
NTP appeared in the docket less a half an hour after the Staff Order.8 (Submittal 201704125079.) As of the filing of this request for rehearing, FERC has not issued an order on NITHPO’s
motion to intervene.
II.

CONCISE STATEMENT OF ISSUES

1.

The Commission violated Section 106 of the National Historic Preservation Act (NHPA),

54 U.S.C. § 306108, the implementing regulations for Section 106, 36 C.F.R. Pt. 800, and
FERC’s fiduciary duty to Tribal Nations by failing to: (1) ensure the study of ceremonial stone
landscapes (CSLs) prior to the issuance of its Environmental Assessment and Certificate Order
so that adverse impacts could be avoided, minimized, or mitigated; (2) consult with NITHPO in
a meaningful way; and (3) require NITHPO as a signatory of the Memorandum of Agreement
that purports to finalize the Section 106 process. United States v. Mitchell, 463 U.S. 206, 225
(1983); Alaska Pacific Fisheries v. United States, 248 U.S. 78, 89 (1918); Worcester v. Georgia,
31 U.S. 515, 582 (1832); Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831); Illinois Commerce
Comm'n v. ICC, 848 F.2d 1246, 1261 (D.C. Cir. 1988); Pit River Tribe v. U.S. Forest Service,
469 F.3d 768, 788 (9th Cir. 2006); Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800,
805 (9th Cir. 1999); Confederated Tribes and Bands of Yakima Indian Nation v. FERC, 746 F.2d
466, 472 (9th Cir. 1999); Parravano v. Babbitt, 70 F.3d 539, 544-45 (9th Cir. 1995); Covelo
Indian Community v. FERC, 895 F.2d 581, 586 (9th Cir. 1990); Stop H-3 Ass'n v. Coleman, 533
F.2d 434, 437-38 (9th Cir. 1976); Oglala Sioux Tribe of Indians v. Andrus, 603 F.2d 707, 720
(8th Cir. 1979); Quechan Tribe of Fort Yuma Indian Reservation v. U.S. Dept. of Interior, 755
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FERC served the Staff Order at 9:26 am and emailed NITHPO’s answer to eSubscribers at 9:56 am.
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F.Supp.2d 1104, 1119 (S.D. Cal. 2010); Montana Wilderness Ass'n v. Fry, 310 F.Supp.2d 1127,
1153 (D. Mont. 2004).
2.

FERC’s violation of the NHPA is also a violation of the National Environmental Policy

Act (NEPA), as the two statutes are interconnected.9 Once the significant adverse impacts to
ceremonial stone landscapes were discovered, a supplemental EIS should have been prepared or
the NHPA regulations followed. Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800,
814 (9th Cir. 1999); Confederated Tribes and Bands of Yakima Indian Nation v. FERC, 746 F.2d
466, 474 (9th Cir. 1999).
3.

FERC’s violation of the National Historic Preservation Act is a breach of its fiduciary

duty to Native American Tribes, which forced NITHPO to file a motion to intervene out of time.
Failure to grant NITHPO party status would be a further breach of the trust relationship, as NITHPO

had good cause for intervening late, no one else can represent its interest, NITHPO would be
prejudiced if party status is denied, late intervention will not delay the proceedings or prejudice
other parties, and NITHPO’s intervention is in the public interest. Green Island Power Authority
v. FERC, 577 F.3d 148, 169 (2nd Cir. 2009); California Trout v. FERC, 572 F.3d 1003, 1026
(9th Cir. 2009) (Gould, R., dissenting); Swanson Min. Corp. v. FERC, 790 F.2d 96, 105 (D.C.
Cir. 1986).
III.

ARGUMENT

1. FERC Violated the National Historic Preservation Act and Breached its Fiduciary Duty
to NITHPO.
A. FERC issued its environmental assessment and license prior to the study of
ceremonial stone landscapes.
Congress passed the National Historic Preservation Act (NHPA) and created the National
Register of Historic Places in order to ensure that the public interest in our collective history is
properly protected. Stop H-3 Ass'n v. Coleman, 533 F.2d 434, 437-38 (9th Cir. 1976). Like
NEPA, the NHPA requires federal agencies to “stop, look, and listen” so that adverse impacts
can be considered before projects are approved. Illinois Commerce Comm'n v. ICC, 848 F.2d
1246, 1261 (D.C. Cir. 1988); Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 805
(9th Cir. 1999). Instead of following these Congressional directives, the Commission acted like a
9

36 C.F.R. § 800.8.
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driver who runs a red light. FERC recklessly failed to stop, failed to look, and failed to listen by
issuing its environmental assessment and Certificate Order before surveys for ceremonial stone
landscapes were performed. Once the seventy-three ceremonial stone landscapes were
documented, FERC said that it was too late to avoid them, as the route had already been
approved and approximately twenty acres of constitutionally protected state forest had already
been taken through eminent domain. However, these excuses are beside the point. By not
following the required procedures, in the proper order, FERC broke the law.
Section 106 of the NHPA requires
[t]he head of any Federal agency having direct or indirect jurisdiction over a
proposed Federal or federally assisted undertaking in any State and the head of
any Federal department or independent agency having authority to license any
undertaking, . . . prior to the issuance of any license, shall take into account the
effect of the undertaking on any historic property. . . .
54 U.S.C. § 306108. FERC is mandated to comply with Section 106 as it is a federal agency with
direct jurisdiction over a proposed federal project. TGP has applied for a license from FERC
under the Natural Gas Act to construct the Connecticut Expansion Project, an interstate gas
transmission line. 15 U.S.C. §§ 717f(c), (d). Therefore, FERC is required to “take into account
the effect of the [Project] on any historic property” “prior to the issuance of [its] license.” 54
U.S.C. § 306108 (emphasis added). Unfortunately, that is not what happened in this instance.
The report that documented seventy-three CSLs was filed almost one year after FERC released
its EA, and almost seven months after FERC granted its license to TGP. (Submittals 201510234001, 20160311-3032, and 20161003-4003.)
The implementing regulations for Section 106 give federal agencies some flexibility
about the timing of certain “nondestructive project planning activities”, but that limited
flexibility comes with an important caveat that was violated here.
(c) Timing. The agency official must complete the section 106 process . . .
prior to the issuance of any license. This does not prohibit agency official
from conducting or authorizing nondestructive project planning activities
before completing compliance with section 106, provided that such actions
do not restrict the subsequent consideration of alternatives to avoid,
minimize or mitigate the undertaking’s adverse effects on historic properties.
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36 C.F.R. § 800.1(c) (emphasis added). Here FERC issued its license long before it completed
the Section 106 process. While FERC may try to claim that what followed the issuance of its
Certificate Order was “nondestructive project planning activities[,]” but whether or not that is
true is irrelevant as FERC failed to comply with the rest of the regulation. FERC has admitted
that its delay in completing the section 106 process “restrict[ed] the subsequent consideration of
alternatives to avoid, minimize or mitigate the undertaking’s adverse effects on historic
properties.” Id. When FERC released its EA, “the CSL survey had not occurred, and those

resources could not be factored into the decision to support the originally proposed route
adjacent to the existing pipeline. Tennessee took the State of Massachusetts to
condemnation proceedings to get access to the property. Because any adjustments outside
the current easement would also have to be condemned, Tennessee’s ability to adjust the
pipeline route to avoid CSL features is limited.” (Submittal 20161229-3019 at 6.) Thus
FERC has done what is expressly forbidden – licensed the project before studying the impacts,
thereby restricting alternatives to the already approved Project.
The ACHP also described the inability to avoid adverse effects so late in the process.
“However, due to worker safety issues, the prohibitive costs of avoidance, or constructability
issues at this stage of project development, the proponent could not modify the project to avoid
or fully protect 1/3 (21) of the identified CSAs during construction.” (Submittal 20170130-5034
at 2.) This situation is exactly what Congress meant to avoid when it passed the NHPA, and why
federal agencies were mandated to “take into account the effect of the undertaking on any
historic property” “prior to the issuance of any license[.]” 54 U.S.C. § 306108.
FERC should have been aware of these timing requirements as it faces similar ones in its
role under the Federal Power Act (FPA). Confederated Tribes and Bands of Yakima Indian
Nation v. FERC, 746 F.2d 466, 472 (9th Cir. 1999) (“The FPA imposes obligations similar to
NEPA. In essence, the court reviews the license with particular concern to see that the
Commission has fulfilled all its procedural obligations that must be undertaken prior to its
issuance.”). In Confederated Tribes, the Commission claimed it had the discretion to defer
consideration of fishery issues, but the Ninth Circuit disagreed. Id. at 471 (“FERC argues that
deferring consideration of fishery issues is well within its discretion. The statute and the gloss
put upon it by the courts warrant another conclusion. FERC must consider fishery issues before,
not after, issuance of a license.”) (emphasis in original).
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These strict procedural timing requirements also apply to the NHPA. Montana
Wilderness Ass'n v. Fry, 310 F.Supp.2d 1127, 1153 (D. Mont. 2004) (“BLM violated NHPA by
failing to follow the prescribed NHPA process prior to selling the leases herein.”). Just like the
BLM in Montana Wilderness, FERC violated the NHPA by granting a license to TGP for the
Project before the required cultural report on ceremonial stone landscapes was completed.10
B. FERC breached its fiduciary duty to NITHPO by violating federal statutes.
In addition to its statutory requirements, FERC also owes a fiduciary duty to Native
American Tribes. Justice Marshall described this trust relationship over 185 years ago, and case
law, statutes, executive orders, regulations, and agency guidance documents have reinforced this
federal duty since then. Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831) (“Their relation to the
United States resembles that of a ward to his guardian.”). See also, United States v. Mitchell, 463
U.S. 206, 225 (1983) (“This Court has previously emphasized ‘the distinctive obligation of trust
incumbent upon the Government in its dealings with these dependent and sometimes exploited
people.’”) (quoting Seminole Nation v. United States, 316 U.S. 286, 296 (1942)); Covelo Indian
Community v. FERC, 895 F.2d 581, 586 (9th Cir. 1990) (“The trustee must always act in the
interests of the beneficiaries. . . .”); Exec. Order 13,175 § 2(a), Consultation and Coordination with
Indian Tribal Governments, 65 Fed. Reg. 67249 (Nov. 6, 2000) (“The Federal Government has
enacted numerous statutes and promulgated numerous regulations that establish and define a
trust relationship with Indian tribes.”). FERC acknowledges its fiduciary duty in its policy
statement on tribal consultations. 18 C.F.R. § 2.1c(b) (“The Commission acknowledges that, as
an independent agency of the federal government, it has a trust responsibility to Indian tribes and
this historic relationship requires it to adhere to certain fiduciary standards in its dealings with
Indian tribes.”).
When a federal agency violates a statute or regulation, it also breaches its fiduciary duty.
Pit River Tribe v. U.S. Forest Service, 469 F.3d 768, 788 (9th Cir. 2006) (“Because we conclude
that the agencies violated both NEPA and NHPA during the leasing and approval process, it
follows that the agencies violated their minimum fiduciary duty to the Pit River Tribe when they
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Other details of the sequence of events and FERC’s role can be found in NITHPO’s recently filed
motion to intervene out of time, and answer in opposition to TGP’s request for a notice to proceed, which
are hereby incorporated by reference. (Submittals 20170410-5037 and 20170412-5079.)
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violated the statutes.”). Thus, FERC’s violation of the NHPA is also a breach of its fiduciary
duty to NITHPO.
FERC’s failure to safeguard the ceremonial stone landscapes once they were identified
was a further breach of its trust relationship with Native American Tribes. The Commission’s
callous disregard of its duties forced NITHPO to intervene late in the process. Then, instead of
trying to fix the error it had made, staff issued an order authorizing TGP to desecrate one-third of
the features NITHPO considers sacred, refusing to wait even a few hours to consider NITHPO’s
answer in opposition to TGP’s request for a notice to proceed. FERC obviously considers its
relationship to project proponents to be more important than its relationship to Indian tribes, to
whom it owes a fiduciary duty.
C. FERC failed to consult with NITHPO in a meaningful manner.
The duty to consult with Native American Tribes is greater than the right to procedural
due process under the Fifth Amendment. Quechan Tribe of Fort Yuma Indian Reservation v. U.S.
Dept. of Interior, 755 F.Supp.2d 1104, 1119 (S.D. Cal. 2010) (“While public informational
meetings, consultations with individual tribal members, meetings with government staff or
contracted investigators, and written updates are obviously a helpful and necessary part of the
process, they don't amount to the type of government-to-government consultation contemplated
by the regulations.”). What is similar between due process and consultation is the requirement
that the process – or consultation – be meaningful. Oglala Sioux Tribe of Indians v. Andrus, 603
F.2d 707, 720 (8th Cir. 1979) (“We do not believe that the two meetings of the tribal delegates
with Washington officials fulfilled the requirement of ‘meaningful consultation’ with tribal
governing bodies as contemplated by the guidelines.”).
FERC’s behavior here, like the Department of the Interior’s in Quechan Tribe or the
Bureau of Indian Affairs’ (Bureau’s) in Oglala Sioux Tribe, violates federal consultation
requirements. Government-to-government consultation begins when a federal agency invites an
Indian tribe to participate, not when a project proponent sends letters, or otherwise
communicates with a tribe. Official federal consultation on this Project began with meetings that
were held in December 2015, and with FERC’s December 9, 2015 letter to NITHPO, in which
FERC “formally request[ed] that the above-mentioned tribes work with TGP to identify
ceremonial stone features within the APE.” (Submittals 20151228-4005 and 20151209-3018.)
This meeting took place almost fourteen months after FERC acknowledged the need to study
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CSLs, as documented in FERC’s minutes of a meeting regarding the AIM project. (Submittal
20141105-4009.) The report on ceremonial stone landscapes was filed on October 3, 2016,
almost two years after the AIM meeting.11 It was FERC’s responsibility, not NITHPO’s, to
ensure that the work was completed in a timely fashion, and any attempt by TGP to shift the
burden away from FERC will fail.12 FERC’s consultation requirement stems from its position as
a federal agency and its government-to-government responsibility cannot be delegated to a
project proponent. As such, it is completely irrelevant when TGP sent letters or emails to
NITHPO. The issue is what FERC did – or, in this case, didn’t do.
While NITHPO understands that it cannot challenge what happened before FERC issued
its Certificate Order, it acquired different rights and responsibilities once the cultural stone
landscapes were documented. At that point, the Commission was obligated to consult with
NITHPO on how to avoid, minimize, or mitigate adverse impacts to them. 36 C.F.R. §
800.6(b)(2) (“[T]he agency official shall consult with the SHPO/THPO, the Council, and other
consulting parties, including Indian tribes . . . to seek ways to avoid, minimize or mitigate the
adverse effects.”). FERC failed to fulfill this duty. On December 5, 2016, TGP told the Indian
tribes that it could not avoid one-third of the CSLs. (Submittal 20170103-4006 at 2.) Ten days
later NITHPO responded, explaining the significance of these “prayers in stone” and requesting
“more innovative impact avoidance techniques to avert cultural resource tragedy.” (See Exhibit
A, NITHPO’s December 15, 2016 letter to FERC and others.) NITHPO’s plea for meaningful
consultation and request for new ways to avoid adverse impacts were completely ignored.
On December 29, 2016, FERC notified the ACHP of the adverse effects, thereby
complying with 36 C.F.R. § 800.6(a)(1). (Submittal 20161229-3019.) On January 3, 2017,
NITHPO again objected, stating “FERC's communication avoids the destructive truth of
desecration and the lack of Tribal participation in the resolution of adverse effects.” (Submittal
20170103-4006 at 1.) Two days later, NITHPO sent a letter to the ACHP stating that being
“shown which ceremonial stone groupings the gas pipeline company was choosing not to avoid
in their construction process” is not participation in the resolution of adverse effects. (See
Exhibit B, NITHPO’s January 5, 2017 letter to the ACHP.) On January 27, 2017, the ACHP sent
a letter to FERC regarding the lack of timeliness of the consultation process, among other issues.
11

See note 7.
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See TGP’s Answer in Opposition to NITHPO’s motion to intervene. (Submittal 20170412-5287.)
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(Submittal 20170130-5034.) On February 15, 2017, NITHPO pointed out errors in ACHP’s letter
and reiterated its concerns about the proposed destruction of the CSLs. (See Exhibit C,
NITHPO’s February 15, 2017 email to the ACHP and FERC.) These exchanges reveal
NITHPO’s interest in participation, and FERC’s failure to engage in meaningful consultation.
Tribal consultation is supposed to entail something much deeper and more complex than
being notified about a project and being given an opportunity to comment about potential or
proposed impacts. Yakima Indian Nation, 746 F.2d at 475 (“It is not enough the FERC gave
notice of Chelan's application to the agencies and Indian tribes. The consultation obligation is an
affirmative duty.”) (emphasis added). For this project, once FERC determined that the
construction of the pipeline would have an adverse effect, it was required to consult with
NITHPO to resolve it. 36 C.F.R. § 800.5(d)(2) (“If an adverse effect is found, the agency official
shall consult further to resolve the adverse effect pursuant to 800.6.”) (emphasis added). The
regulations describe what is required.
800.6 Resolution of adverse effects.
(a) Continue consultation. The agency official shall consult with the SHPO/THPO
and other consulting parties, including Indian tribes and Native Hawaiian
organizations, to develop and evaluate alternatives or modifications to the
undertaking that could avoid, minimize, or mitigate adverse effects on historic
properties.
36 C.F.R. § 800.6(a) (emphasis added). Here the record proves that FERC did not do any of
these things and therefore did not comply with 36 C.F.R. § 800.6(a). In particular, FERC did not
consult with NITHPO “to develop and evaluate alternatives or modifications to the undertaking
that could avoid, minimize, or mitigate adverse effects on historic properties.” Instead, FERC
attempted to delegate its federal responsibility to the project proponent. As FERC told the
ACHP, “Tennessee is developing a treatment plan in consultation with the Tribes and

FERC to mitigate the adverse effects on the historic property.” (Submittal 20161229-3019
at 6.) This violates FERC’s guidelines, which state, “consultation should involve direct contact
between agencies and tribes and should recognize the status of the tribes as governmental
sovereigns.” 18 C.F.R. § 2.1c(a). FERC also failed to discuss boring under the CSLs, even after
NITHPO requested alternative avoidance techniques.13 The Eighth Circuit reversed the district
13

FERC’s guidelines recommend drilling beneath cultural resources. See Guidelines for Reporting on
Cultural Resources Investigations for Natural Gas Projects, 15, 17-19 (Dec. 2002), available at
https://www.ferc.gov/industries/gas/enviro/culresor.pdf.
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court’s decision in Oglala Sioux Tribe because the Bureau failed to follow its own guidelines.
Oglala Sioux Tribe, 603 F.2d at 721 (“Failure of the Bureau to make any real attempt to comply
with its own policy of consultation not only violates those general principles which govern
administrative decisionmaking, . . . but also “ ‘violates the distinctive obligation of trust
incumbent upon the Government in its dealings with these dependent and sometimes exploited
people.’ ” ”) (internal citations omitted).
Instead of engaging in meaningful consultation by following NITHPO’s suggestion to
look for “more innovative impact avoidance techniques,” FERC simply notified the ACHP about
the adverse impacts and told NITHPO (and the other tribes) what TGP was going to do.
(Submittal 20161229-3019, Exhibit A and B.) The ACHP helped FERC avoid its affirmative
duty to consult with NITHPO in its February 8, 2017 letter, by characterizing the proposed
memorandum of agreement (MOA) as a “ ‘two party’. . . MOA pursuant to 36 C.F.R §
800.7(a)(2).” (Submittal 20170223-0010.) However, there was no “termination of consultation”
as required by section 800.7(a), so section 800.7(a)(2) does not apply.
(a) Termination of consultation. After consulting to resolve adverse effects
pursuant to 800.6(b)(2), the agency official, the SHPO/THPO, or the Council may
determine that further consultation will not be productive and terminate
consultation. Any party that terminates consultation shall notify the other
consulting parties and provide them the reasons for terminating in writing.
36 C.F.R § 800.7(a). Here, there was no “consulting to resolve adverse effects pursuant to
800.6(b)(2).” Id. Nor was there any written notification that a party had terminated consultation.
Id. (“Any party that terminates consultation shall notify the other consulting parties and provide
them the reasons for terminating in writing.”) In addition, NITHPO never terminated its
consultation under section 800.7(a)(3). Therefore, the process should have continued under §
800.6. Because the proper process was not followed under § 800.6 and there was no written
notice of termination, as required under § 800.7(a), the so-called “two-party” MOA, signed
under § 800.7(a)(2), is null and void. Id. at §§ 800.6(c), 800.7(a).
Except for notifying the ACHP, FERC never fulfilled its non-discretionary affirmative
duties, which are specified in 36 C.F.R. § 800.6(a). FERC did not consult with NITHPO (or
other tribes), did not invite other individuals or organizations to become consulting parties, and
made no further effort to inform or involve the public. Therefore FERC did not comply with
sections 800.6(a), 800.6(a)(2), 800.6(a)(3), 800.6(a)(4), and 800.6(a)(5). Since NITHPO was
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never consulted “to seek ways to avoid, minimize or mitigate the adverse effects” on the CSLs,
this Project is not in compliance with Section 106 of the NHPA and the Staff Order was
erroneously issued. Quechan Tribe, 755 F.Supp.2d at 1119 (“The Court therefore determines the
Tribe is likely to prevail . . . on its claim that it was not adequately consulted as required under
NHPA. . . .”).
D. FERC failed to acquire NITHPO’s agreement before authorizing construction.
According to the NHPA, both State Historic Preservation Offices (“SHPO”) and Tribal
Historic Preservation Offices (“THPO”) have the right to consult with federal agencies. 54
U.S.C. §§ 302303(b)(9)(A), 302702. The ACHP has promulgated regulations implementing
Section 106 of the NHPA in 36 C.F.R. Part 800. The NHPA and its implementing regulations
allow an authorized tribe to assume the role of a SHPO on tribal lands. 54 U.S.C. § 302702; 36
C.F.R. § 800.2(c)(2)(i). Tribal lands are defined as “all land within the exterior boundaries of any
Indian reservation. . . .” 54 U.S.C. § 300319(1). However, THPOs have a power that SHPOs do
not have – the right to consult in areas outside of their geographic jurisdiction. Id. at §§ 302303,
302706(b); 36 C.F.R. § 800.2(c)(2)(ii)(D). Thus, while SHPO’s consultations are confined to the
area within state borders, THPOs may consult in areas beyond their tribal land. This
extraterritorial exception is limited to “[p]roperty of traditional religious and cultural importance
to an Indian tribe . . . [that] may be determined to be eligible for inclusion on the National
Register.” 54 U.S.C. § 302706(a). “If the agency official determines any of the National Register
criteria are met and the SHPO/THPO agrees, the property shall be considered eligible for the
National Register for section 106 purposes.” 36 CFR § 800.4(c)(2). Under Section 106, “any
district, site, building, structure, or object that is . . . eligible for inclusion in the National
Register” has the same protection as those that have already been listed. 54 U.S.C. § 306108;
Boyd v. Roland, 789 F.2d 347, 348 (5th Cir. 1986).
The Narragansett Indian Tribe is a federally recognized Indian tribe pursuant to 25 C.F.R.
§§ 83.9(h) and 83.11. 48 Fed. Reg. 6177-78 (Feb. 10, 1983). Its Settlement Lands, which are
located within Charlestown, Rhode Island, are held in trust by the United States. This recognition
by the federal government makes it an “Indian tribe” under the NHPA. 54 U.S.C. § 300309. On
September 12, 1996, National Park Service, U.S. Department of the Interior, authorized NITHPO
to “assume [the] functions of [the] State Historic Preservation Officer.” Id. at § 302702. On
November 27, 2000, the ACHP authorized NITHPO to apply its Tribal Historic Preservation
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Regulations when reviewing undertakings on Narragansett Tribal Lands. Id. at § 302705.
NITHPO has been an official Political Subdivision of the Narragansett Indian Tribe since
October 5, 2000. Thus NITHPO is authorized to assume the role of a SHPO on tribal lands. 54
U.S.C. § 302702; 36 C.F.R. § 800.2(c)(2)(i).
While the Narragansett tribal land is located in Rhode Island, Narragansett Indian
refugees and defenders relocated during the last quarter of the seventeenth century to the region
where the Massachusetts loop of the Project would be located.14 Displaced by warfare, some
people from the Narragansett Tribe went to Stockbridge, Massachusetts, while other refugees
appear to have settled in Great Barrington or Sheffield, welcomed by the powwow Umpachene.15
There is evidence of the continued presence of Umpachene in this area of Massachusetts in the
first half of the eighteenth century, around the same time as colonial settlers described
ceremonial stone landscapes in their letters.16 “ ‘For thousands of years before the immigration
of the Europeans, the pau waus or medicine people of today’s New England region used []
sacred landscape[s] to sustain the people's reliance on Mother Earth and ..... the spirit energies of
balance and harmony;’.” (Submittal 20170103-4006.) This history shows NITHPO’s deep ties to
the CSLs that would be affected by the Massachusetts loop of the Project, and endows NITHPO
with special extraterritorial authority.
According to FERC’s December 29, 2016 letter providing notice of adverse effect to the
ACHP, “[a]ll of the Project area in Massachusetts received intensive CSL survey, and in total,
the survey identified 73 CSL features within the Project right-of-way that the Tribes determined
to be eligible for listing on the NRHP due to the cultural and religious significance to the
Tribes.” (Submittal 20161229-3019, Addendum at 5.) The construction plan calls for the
destruction of twenty-one ceremonial stone landscapes. (Submittal 20170130-5034 at 1.)
According to TGP’s March 8, 2017 bi-weekly status report, a MOA was signed by FERC and
TGP on February 17, 2017, and by the ACHP on February 24, 2017. (Submittal 201 703085220.) However, this MOA is without effect as it was not signed by a THPO or SHPO, as
specifically required under NHPA’s regulations. “[T]he agency official shall consult with the
14

James W. Mavor, Jr. and Byron E. Dix, Manitou: The Sacred Landscape of New England's Native
Civilization, Inner Traditions International, Ltd., pp 166-7, 175-6 (1989).
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Id. at 166-7.

16

Id. at 175-6.
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SHPO/THPO, the Council, and other consulting parties, including Indian tribes . . . to seek ways
to avoid, minimize or mitigate the adverse effects. If the agency official, the SHPO/THPO, and
the Council agree on how the adverse effects will be resolved, they shall execute a memorandum
of agreement.” 36 C.F.R. § 800.6(b)(2) (emphasis added). As discussed above, in section C, this
consultation never took place, and only two of the three parties signed the MOA. “The agency
official, the SHPO/THPO, and the Council are the signatories to a memorandum of agreement
executed pursuant to paragraph (b)(2) of this section.” 36 C.F.R. § 800.6(c)(1)(ii). Since the
required consultation never took place, and since neither SHPO nor NITHPO have signed the
MOA, the Section 106 consultation is not complete.
FERC may take the position that NITHPO’s signature is only required on a MOA when
the “historic property” is located its Tribal lands. 54 U.S.C. §§ 300308, 300309. However, there
are reasons to construe the NHPA differently: (1) the Indian canon of construction and (2) the
fact that even though the chapter regarding the National Register of Historic Places (Chapter
3021) is distinct from the chapter regarding Historic Preservation Programs and Authorities for
Indian Tribes and Native Hawaiian Organizations (Chapter 3027), there is an exception to the
tribal land requirement in regards to National Register listings within Chapter 3027, which is
mirrored in the regulations. 54 U.S.C. §§ 302706(a), (b); 36 C.F.R. § 800.1(c)(2)(ii). The NHPA
subsection (b) includes a cross-reference to section 306108, otherwise known as Section 106 of
the NHPA. 54 U.S.C. §§ 302706(b), 306108. This tight interconnection between Section 106,
Tribal authority, and an extra-territorial exception for historic properties eligible for listing on the
National Register, when combined with the Indian canon on construction, require THPOs to be
required signatories on MOAs, even when the historic properties are not located on tribal land.
That, after all is what the regulations say shall happen. 36 C.F.R. §§ 800.6(b)(2), (c)(1)(ii).
The Indian canon of construction, which began with Justice Marshall, has evolved over
time. The basic premise is that “[t]he language used in treaties with the Indians should never be
construed to their prejudice.” Worcester v. Georgia, 31 U.S. 515, 582 (1832). Over the past two
centuries, this canon of construction has been extended from treaties to include executive orders,
statutes, and regulations. Alaska Pacific Fisheries v. United States, 248 U.S. 78, 89 (1918);
Parravano v. Babbitt, 70 F.3d 539, 544-45 (9th Cir. 1995).
Many members of the Narragansett Indian Tribe were forced off their territorial land due
to warfare associated with colonialism. Some of these refugees settled in the area where the
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ceremonial stone landscapes are located. The statutes and regulations should be interpreted to
afford them maximum protection. Instead FERC and the ACHP are attempting to authorize the
desecration of NITHPO’s religious and cultural icons. Much more can and should be done to
avoid their destruction. Muckleshoot Indian Tribe, 177 F.3d at 807 (“The Tribe also claims that
the Forest Service’s attempt to mitigate the adverse effect of transferring a portion of the Divide
Trail, an important tribal ancestral transportation route, was inadequate. We agree.”).
2. FERC violated NEPA by failing to prepare a supplemental EIS after becoming aware
of the significant impacts to ceremonial stone landscapes.
The NHPA’s implementing regulations allow an environmental review prepared under
NEPA to fulfill the requirements of the NHPA, provided that certain standards are fulfilled. 36
C.F.R. § 800.8(c). Because the ceremonial stone landscapes were not documented until after the
EA was issued and consultations did not occur within the required timeframes, the “[s]tandards
for developing environmental documents to comply with Section 106” were not met. Id. at §
800.8(c)(1). In addition, the documentation of CSLs long after the EA was issued could be
treated as a project modification, under section 800.8(c)(5), which triggers either the need for a
supplemental environmental review or compliance with NHPA’s regulations. Id. at §
800.8(c)(5). In terms of project modification, “the agency official shall notify the Council and all
consulting parties that supplemental environmental documents will be prepared in compliance
with NEPA or that the procedures in 800.3 through 800.6 will be followed as necessary.” Id.
Since FERC has admitted that it failed to consider the adverse impact on the CSLs in its prior
alternatives analysis, it appears that FERC was obligated to supplement its environmental review
in order to comply with NEPA. (Submittal 20161229-3019, Addendum at 5-6.) Muckleshoot
Indian Tribe, 177 F.3d at 814 (“We conclude that in this case, the Forest Service failed to take
the necessary hard look at the environmental impacts of the exchange and similarly failed to
consider adequate alternatives to the proposed exchange.”).
FERC also violated its own regulations regarding cultural resources. “If the comments of
the SHPOs, THPOs, or land-management agencies are not available at the time the application is
filed, they may be filed separately, but they must be filed before a final certificate is issued.” 18
C.F.R. § 380.12(f)(2)(i). In addition, “[t]he Evaluation Report and Treatment Plan, if required,
for the entire project must be filed before a final certificate is issued.” Id. at § 380.12(f)(3). Since
the report of the CSLs was not filed until a year after the EA was issued and seven months after
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the Certificate Order was issued, comments could not be filed before the Certificate Order was
issued. TGP’s Treatment Plan was filed on March 7, 2017, a year after the Certificate Order was
issued. (Submittal 20170307-5023.) Thus FERC violated its own regulations. Yakima Indian
Nation, 746 F.2d at 474 (“It is a well-known maxim that agencies must comply with their own
regulations.”).
3. Denying NITHPO Party Status Would Be “Grossly Unfair.”
On April 9, 2017, NITHPO moved to intervene out of time. (Submittal 20170410-5037.)
TGP opposed NITHPO’s motion to intervene a few days later. (Submittal 20170412-5287.) As
of the date of this filing, FERC has not issued an order on NITHPO’s motion to intervene, and
NITHPO is aware that a motion for late intervention is not automatically granted. 18 C.F.R. §
385.214(c)(2). Although only a party can request rehearing, NITHPO cannot wait for FERC’s
decision, as it only has thirty days in which to request rehearing of the Staff Order. 15 U.S.C. §
717r(a); 18 C.F.R. §§ 385.713, 385.1902(a). However, it has been held that “[i]t would be
grossly unfair to deny judicial review to a petitioner objecting to an agency's refusal to grant
party status on the basis that the petitioner lacks party status.” N. Colo. Water Conservancy Dist.
v. FERC, 730 F.2d 1509, 1515 (D.C. Cir. 1984). The same principal applies here, as it would be
grossly unfair to deny NITHPO’s request for rehearing on the basis that the Tribe lacks party
status. This injustice was noted in the dissent in California Trout, as it was obvious that FERC
benefited from denying judicial review of its order. California Trout v. FERC, 572 F.3d 1003,
1026 (9th Cir. 2009) (Gould, R., dissenting) (“The Commission may be happy as a clam to have
no party able to challenge its judgment, giving it in effect totally unconstrained discretion, but in
such a case the real loser is the public which will not have environmental issues aired as they
might have been raised by an intervenor. . . I choose not to be complicit in its denial of late
intervention, which impedes the public's interest in considering the environmental issues in this
case. This is not to say that the environmental considerations favor one side or the other on the
merits, but only that the responsible Petitioners should not be shut out of the courthouse.”)
In this instance, failure to grant NITHPO party status would be a further breach of FERC’s

fiduciary duty to Indian tribes, as NITHPO had good cause for intervening late. No one else can
represent its interest, NITHPO would be prejudiced if party status is denied, and NITHPO’s late
intervention will not delay the proceedings or prejudice other parties as the proceedings are over
and construction is underway. Most importantly, NITHPO’s intervention is in the public interest.
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Swanson Min. Corp. v. FERC, 790 F.2d 96, 105 (D.C. Cir. 1986). Under these circumstances, it is
likely that a reviewing court will consider NITHPO’s petition. Green Island Power Authority v.
FERC, 577 F.3d 148, 169 (2nd Cir. 2009) (“We GRANT Green Island Power Authority's
petitions for review of the orders denying its motion to intervene and denying its request for
rehearing of that decision.”).
IV.

COMMUNICATIONS

Communications and correspondence regarding this proceeding should be served on:
Anne Marie Garti, Esq.
PO Box 15
Bronx, New York 10471
annemarie@garti.net
(718) 601-9618
V.

CONCLUSION

For the foregoing reasons, NITHPO respectfully requests that the Commission grant this request
for rehearing and rescission of the Staff Order and grant NITHPO party status.
Respectfully submitted on the 8th day of May, 2017,

/s/ Anne Marie Garti
Anne Marie Garti, Esq.
PO Box 15
Bronx, New York 10471
annemarie@garti.net
(718) 601-9618

Counsel for the Narragansett Indian Tribal Historic Preservation Office
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Exhibit A
NITHPO’s Letter
to FERC and others
December 15, 2016

CONTAINS PRIVILEGED INFORMATION - DO NOT RELEASE

NITHPO
Narragansett Indian Tribal Historic Preservation Office
4425 A South County Trail
Charlestown, RI 02813
Dec. 15,2016
BY ELECTRONIC MAIL

Kimberly D. Bose, Secretary

Jennifer l. McCarthy, Chief

Federal Energy Regulatory Commission

Regulatory Division, USACE

888 First Street, N E

New England District

Washington, DC 20426

696 Virginia Rd .
Concord, MA 01742-2751

Ellen St. Onge

Mosby Perrow, Asst. General Counsel

FERC Office of Energy Projects DG2E, Gas Branch 1,

Kinder Morgan, Inc.

888 First Street, NE

1001 Louisiana, Suite 1000

Washington, DC 20426

Hou~\:on, TX 77002

Advisory Council on Historic Preservation

Brian Benito

c/o John Eddins, Program Analyst

8 Anngina Drive

401 F Street, NW Suite 308

Enfield, CT 06082

RE: Kinder Morgan Connecticut Expansion Gas Line Project -

\

FERC Docket #CP14-529-000

NEED FOR MORE INNOVATIVE IMPACT AVOIDANCE TECHNIQUES TO AVERT CULTURAL RESOURCE TRAGEDY

PROTECT THE ENDANGERED 1/3 OF THE 74 CEREMONIAL FEATURES, With the belief that preservation was a
procedural option, four regional Tribes collaborated in identifying 74 ancient ceremonial stone landscape
features along the 3.8 mile gas pipeline right of way through Sandisfield MA. On December 5, 2016
representatives of the Kinder Morgan gas pipe line company, in the presence of a FERC representative,
delivered shocking news to the consulting Tribes. 1/3 of the 74 ceremonial stone features are in line to be
destroyed by the pipeline construction project route.
USET RESOLUTION : In Oct. of 2002, the United South & Eastern Tribes (USET) - 24 federally recognized Tribes
from Maine to Texas issued USET Resolution 2003-022 proclaiming to America the first public Tribal
acknowledgement of what would become popularly known as ceremonial stone landscapes. Although cited
in early American chronicles as indigenous, in the past century they were often mis-identified by
archaeologists as resulting from early colonial farm clearing. Many Tribes believe these to be ancient "prayers
in stone" that were placed by our ancestral medicine people as they called on the spirit of our Creator and the

CONTAINS PRIVILEGED INFORMATION - DO NOT RELEASE

spirit of our Mother Earth to return balance and harmony to places of great trauma. We believe these prayers
in stone ceremonies actively continue their spirit work. Desecration or human impacts of any kind should be
unthinkable.

Is Kinder Morgan to be awarded a "green light" to destroy Tribal ceremonia l antiquities?

Avoidance of adverse effects is still an option. We are calling for a more in depth and total rethinking of Kinder
Morgan's methods of avoidance.
HISTORIC & CEREMONIAL SIGNIFICANCE: As a Deputy Tribal Historic Preservation Officer for the

Narragansett Indian Tribal Historic Preservation Office and the Preservationist for Ceremonial Landscapes, I
served on the team that did the field examination and report for the 3.B mile Sandisfield, MA portion of the
Connecticut Expansion Gas Pipeline Project's area of potential effect. The stone features, except for subtle
regional differences in form, are consistent with types that our four collaborating New England Tribal Historic
Preservation Offices (Mohegan, Mashantucket Pequot, Wampanoag Tribe of Gay Head - Aquinnah, and
Narragansett) have consistently identified as being of ceremonial significance to our ancient Tribal traditions
elsewhere in New England. By the standards of the National Historic Preservation Act these manitou

hassunash (spirit stone groupings) qualify as eligible for inclusion on the National Register of Historic Places.
Our collective ancestors used these types of stone features in their ceremonial work and we regard them as
being of "religious and cultural significance", pursuant to 36 CFR BOO.4(c)(l) and 36 CFR BOO.2(c)(2)(ii). We,
therefore request that FERC and the Army Corps urge protective avoidance for the 1/3 of the 74 deemed at
risk of destruction by Kinder Morgan's Tennessee Gas Pipeline. The National Historic Preservation Act provides
National Register guidance for places of "religious and cultural sign ificance" . Our Tribes are eastern cousins of
the aboriginal Mahican whose territory extended into what is now the state of New York long before the
coming of the Colonists and before the in-migration of the lroquoi. For the Sandisfie ld region, in 1737, Colonial
pressures pushed Sachem Konkapot and 13 tribesmen to abandon this area by deed & title and to abandon
their cultural ways. Regional Medicine Man Umpachene & his followers held firm to ancestral practices that
we believe we have found evidence of and that 36 CFR BOO.4(c)(l) addresses. During and following the
colonial war of the 1670's, as war ravaged refugees, Narragansett were among the many who sought shelter
among Umpachene and the traditional Mahicans.
INNOVATIVE PROTECTION METHODS NEEDED: It is our stance that these ceremon ial stone groupings that

were placed in ceremony by the ancestors should not be altered in any way - cover them, protect from
construction impacts, but not alter. Innovative methods of protection might apply the use of swamp mats and
fill to cover over or travel around the stones. In our ancestral tradition, these ceremonial stone groupings are
"prayers" to our Creator and Earth Mother calling for balance and harmony and should be left to their spiritual
work. If they are moved, their ceremonial/spirit work is then broken, it cannot likely be re-connected as we
are not privy to the original trauma that called forth these specific ancient ceremonial responses. If
dismantled and rebuilt (as Kinder Morgan has offered), what then would be created is an artistic replica of an
active ceremonia l stone grouping that was put in place by long ago ancestors for a purpose that we, today,
may be incapable of identifying or re-connecting with its original (and still active) specific spiritual task. We
request that Kinder Morgan, with Federal guidance, find the methods to avoid and preserve the 1/3 of the 74
that our Tribes have identified as ceremonial and of "religious significance" .
Sincerely, tau botdan tamock wutche wame (We are giving thanks for all things.)

ClJe
DOU~iS,~

Preservationist for Ceremonia l Landscapes & Deputy THPO

(401) 4;-5907 <dhnithpo@gmail.com>

Exhibit B
NITHPO’s Letter
to the ACHP
January 5, 2017

NITHPO
Narragansett Indian Tribal Historic Preservation Office
4425 A South County Trail
Charlestown, RI 02813
5 January 2017
Reid Nelson, Director
Office of Federal Agency Programs
Advisory Council for Historic Preservation
401 F Street NW, Suite 308
Washington, DC 20001-2637
RE: CONNECTICUT EXPANSION PROJECT - Docket #CP14-S29-000
Kinder Morgan, Tennessee Gas Pipeline Company
Greetings, Director Nelson:
This letter is written to request a clarification of ACHP's policy when advising on the yortion of 36 CFR
800.2(c)(2)(ii)(A) that identifies the Tribal opportunity to "participate in the resolution of adverse effects."
As a Deputy Tribal Historic Preservation Officer with the Narragansett Indian, Tribal Historic Preservation
Office, on January 3, 2017, I participated in a Federal Energy Regulatory Commission (FERC) conference call
with four other consulting Tribes to discuss ancient Tribal ceremonial stone groupings that were identified for
adverse effects in a federal permitted gas pipeline project. The four other Tribes were: Mashantucket Pequot,
Wampanoag Tribe of Gay Head (Aquinnah), Mohegan and Stockbridge-Munsee. John Eddins, the Program
.

I

Analyst for the AdviSOry Council on Historic Preservation (ACHP) was also on that call. Regarding the gas
pipeline company's consideration of impacts to 1/3 of the 73 Tribally identified ceremonial stone features, I
raised the question of when would the Tribal opportunity to "participate in the resolution of adverse effects"
occur? The FERC representative responded and Mr. Eddins spoke up in support of the FERC representative's
assertion that the Tribes had actually participated in the resolution of adverse effects when, in the field, we
were shown which ceremonial stone groupings the gas pipeline company was choosing not to avoidJn their
construction process.
Is Mr. Eddins' support of FERC's assertion an accurate portrayal of the ACHP's interpretation of the quoted
section of NHPA? Did the fact that Tribes were shown which stone groupings that were being considered for
~

adverse effects fulfill ACHP's interpretation ofthe NHPA guidance for Tribes to "participate in the resolution of
adverse effects"?

Isn't participation in resolution an action that is separate and different from the action of

being shown. The Tribes have yet to participate in an organized action to resolve (with Tribal participation)
the adverse effects that are proposed for each of the 1/3 of 73 identified ceremonial stone features. This area
has revealed itself as a landscape of active ancestral "prayers in stone". For those who recognize and honor
their "religious and cultural significance", their loss cannot be supported or taken lightly.

Cfd-~)#~

Doug HarriS, Deputy Tribal Historic Preservation Officer & Preservationist for Ceremonial Landscapes
(401) 474-5907

Exhibit C
NITHPO’s email
to the ACHP & FERC
February 15, 2017

41312017

M
~

Gmail- Connecticut Expansion Project, Docket No. CP14-529-000 - Massachusetts APE

Gmail

NITHPO Harris <dhnithpo@grnail.com>

----------------------------------------------------------------

Connecticut Expansion Project, Docket No. CP14-529-000 - Massachusetts APE
2 messages

NITHPO Harris <dhnithpo@gmail.com>
Wed, Feb 15, 2017 at 12:45 AM
To: Charlene Vaughn <cvaughn@achp.gov>, "ACHP Reid Nelson, Dir Office of Fed Agency Programs"
<melson@achp.gov>, "ACHP John Eddins, Prog. Analyst" <jeddins@achp.gov> , FERC- Elaine Baum
<elaine.baum@ferc.gov>
Cc: T-Pequot Marissa Turnbull <mtumbull@mptn-nsn.gov>, Bettina Washington <bettina@wampanoagtribe.net>, "T-Moheg
James Quinn, THPO" <jquinn@moheganmail.com>, Elaine Thomas <ethomas@moheganmail.com>
Bcc: Eva Gibavic <evadeva22@gmail.com>, NITHPO Harris <dhnithpo@gmail.com>

2-15-2017

Charlene Dwin Vaughn, Asst. Director
Advisory Council on Historic Preservation
Federal Permitting, Licensing and
Office
Assistance Section
_____ of Federal Agency Programs
401 F Street NW, Suite308
Washington, DC 20001-2837

Ref:

Connecticut Expansion Project, Docket No. CP14-529-000 - Massachusetts APE

Greetings, Asst. Director Vaughn:

This communication is in response to your letter of January 27,2017 to J. Rich McGuire of FERC.
As the Advisory Council on Historic Preservation is an agency with a trust responsibility to Tribes
and is charged with "Preserving America's Heritage", I find the preservation values of your
attached letter disappointing.

Ceremonial stone landscapes(CSLs} are comprised of stone features/groupings and alignments
(topographical and astronomical). For the four CSL collaborating New England Tribes (Mohegan,
------ Mashantucket Pequot, Wampanoag Tribe of Gay Head -Aquinnah and Narragansett our
participation in Section 106 consultation is for the purposes of identification and facilitating
avoidance of adverse effects. By ACHP's 36 CFR 800 guidance, C.. .of religious and cultural
significance to Tribes.") these ceremonial stone landscapes are components of our ancient
traditional Earth Mother & Great Spirit based spirituality that still calls us to honor, respect and
htlps:J/mail.googIe.com/mail/u/0/?ui=2&ik=6be392678a&vieoN=pt&q=rnelson%4Oachp.gov&qs=true&search=query&th=15a404d7ab4b1d22&siml=15a404d7ab4b... 1/3
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promote protection of the manifestations of the sustaining spirit of "balance and harmony" within
each CSL feature. Each stone grouping is imbued with the resonating "prayers" of the ceremonial
purpose for which it was created.

Page 1, paragraph 3 - You state: ''The Massachusetts SHPO has declined to participate in this
consultation since the Tribes involved in the survey requested that the information is not shared
with them." This assertion is incorrect. When informed that the Tribes, not the proponent should
submit the CSL Report to the SHPO, Kinder-Morgan gave Jonathan Patton as the contact lead at
Massachusetts SHPO. An email with our report attached went to him at the address given by
Kinder-Morgan . The email bounced back. Four calls to Mr. Patton at the MHC Office (617) 7278470 were answered by a receptionist, Mr. Patton was never available, messages were left asking
to facilitate delivery of our field report and he did not return the calls.

Page 2, paragraph 1 - Reference is made to: "FERC's intention to treat the properties as historic
properties for the purposes of Section 106;" This intention is shallow and does nothing for
acknowledgement at the level of the National Register of Historic Places (NRHP) that these
properties or their significance ever existed. The Tribes request a determination by NRHP not a
"treatment" by FERC.

~

Page 2, paragraph 2 - "As early as September 4, 201 3 it is our understanding that the proponent
provided project information to nine federally recognized tribes, .. .. " Notification is not
consultation. Without initiation of government-to-government consultation under the protections
and guidance of the National Historic Preservation Act, Tribal participation is equivalent to that of
the general public and is subject to the whims of the proponent, unless federally requested
otherwise.
"In late fall of 2014, the United South and Eastern Tribes (USET) and several tribes in the area of
the proposed project notified FERC of concerns .... " This fi rst meeting with USET member Tribes
and FERC was regarding confirming that ceremonial stones were not glacial erratics on a
SPECTRA Energy project in eastern New York State, unrelated to Tennessee Gas or KinderMorgan in western Massachusetts.

Page 2, paragraph 4 - "It is our recommendation that FERC engage more proactively to carry out
tribal consultation and to facilitate coordination among tribes and proponent. ... " FERC's first
awareness of a project should trigger a three-way communication letter or email from FERC that
federalizes the proponent/tribe relationship and commences Tribal investigation. This could easily
resolve P2,p5 "FERC's practice of issuing decision documents .. . prior to completion of Section
106 .... "

Page 3, paragraph 2 - " ... we[ACHPj concur with the assessment of the Stockbridge-Munsee
Community." Please be informed that the assessment to "document and reconstruct", the
dismantling of 21 of the ceremonial stone landscape features is desecration and destruction of
~ ancestral spiritual/ceremonial constructs that were, until their destruction, actively "of religious
significance to Tribes". We accept that as a result of their pursuit of safe passage through the
traumas of the colonial era, the Stockbridge-Munsee Community Band of Mohican Indians now of
Wisconsin , have the sovereign right to no longer stand by the responsibility of protecting these
ancestral ceremonies in stone. A reconstruction is an attempt at an artistic replication of a
https:llmail.googIe.ccm/mai l/ulCV?ui =2&ik=6be392678a&vie'vV=pt&q=rnelson%4Oachp.gov&qs=true&search::=query&th::; 15a404d7ab4b1 d22&siml=15a404d7ab4b... 213
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desecrated remnant of what was once alive with the spirit of balance and harmony engendered by
ancestral prayers to our Mother Earth.

History affirms that the Narragansett were among the many refugees from various Tribes who
joined local Mahican Medicine Man Umpachene in the last quarter century of the 1600s as he still
honored the traditions of his ancestors. With our consultation efforts, we are honored to re-affirm
the significance of those distant covenants with the spirit of our Mother Ohke - our Mother Earth.

Tau botdan tarnock wutche warne, (We are giving thanks for all
things.)
Doug Harris, Preservationist for Ceremonial Landscapes & Deputy
THPO for NITHPO
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