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COMMONWEALTH OF MASSACHUSETTS
BERKSHIRE, ss

SUPERIOR COURT
CIV. NO. 16-0083

TENNESSEE GAS PIPELINE, L.L.C.
Plaintiff

v.

COMMONWEALTH OF MASSACHUSETTS and others1
Defendants

ORDER ON COMMONWEALTH'S EMERGENCY MOTION TO EXTEND
TIME FOR RESPONSE TO AND CONTINUE THE HEARING ON PLAINTIFF'S
MOTION FOR PRELIMINARY INJUNCTION

This controversy arises out of efforts by Tennessee Gas Pipeline, L.L.C.
(Tennessee) to construct an interstate natural gas pipeline through portions of
Massachusetts, including a 2.3 mile strip through conservation land in the Otis State
Forest in Sandisfield. On March 11, 2016, the Federal Energy and Regulatory
Commission (FERC) issued a certificate pursuant to the Natural Gas Act, 15 U.S.C. §
717r(h) authorizing Tennessee to construct the pipeline and to acquire easements in the
land along the pipeline by eminent domain if Tennessee could not acquire them by
agreement.
Tennessee has been unable so far to obtain easements through the Otis State
Forest from the landowner, the Commonwealth of Massachusetts Department of
Conservation and Recreation (the DRC). The DRC will not grant the easements unless,
in accordance with Article 97 of the Massachusetts Declaration, two-thirds of the
Massachusetts Legislature vote to approve of the conveyance of the easements through
conservation land. That legislative vote has stalled; on March 16, 2016, House Bill 3690,

'Leo P. R.oy, Commissioner of the Massachusetts Depanment of Conservation and Recreation,
Massachusetts Depanment of Conservation and Recreation, Office of the Board of Assessors of the Town
of Sandisfield, William S, Bolt. Six Acres of Land, more or less, of Permanent Easements in Sandisfield,
Massac hu sews, Office of the Board of Assessors of the Town of Sandisfield and Unknown Landowners.
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which would have authorized the DRC to grant the easements, was not favorably
advanced.
On March 16, 2016, Tennessee filed in this action its Verified Condemnation
Complaint, together with (1) Motion for Alternative Service of Process on Defendant
William S. Bolt, (2) Motion to Confirm Authority to Condemn Easement and (3) Motion
for a Preliminary and Permanent Injunction Authorizing Immediate Entry. The plaintiff
has also filed an Emergency Motion to Schedule Briefing and Hearing by April 1, 2016
on Motion for Preliminary and Permanent Injunction Authorizing Immediate EntryAfter the filing of the above pleadings, the Court scheduled a preliminary
injunction hearing on Thursday, March 317 2016. On March 24,2016, Tennessee filed an
Amended Verified Condemnation Complaint seeking an order confirming Tennessee's
authority to condemn the permanent and temporary easements necessary to construct the
natural gas pipeline for which FERC issued the Certificate of Convenience and Necessity
(Count 1); and preliminary and permanent injunctive relief, granting immediate
possession of the property (Count 2). Tennessee asserts that it must have possession in
order to remove trees in April and commence construction by May 1 st so that the pipeline
can be operational for the 2016-2017 winter season, as anticipated by Tennessee's gas
distributors in Connecticut.
The Commonwealth, through the Attorney General, Maura Healey, filed an
emergency motion to Extend Time for Response to and Continue the Hearing on
Plaintiffs Motions. In this document, filed on March 28,2016, the Commonwealth seeks
to extend the hearing on the preliminary injunction by "at least two weeks" based on
recent actions taken by FERC and to permit other parties to join in this litigation.
It is obvious that this litigation presents very complex and significant issues
within the confluence of federal, state and regulatory law. The court has not received the
opposition papers and has a very limited understanding of the nature of the dispute and
the various issues that need to be resolved. It should also be noted thai, at this point in
time, the identity and service of process on all the parties appears to be incomplete.
Having a preliminary injunction hearing on such short notice, particularly with all
the outstanding issues, is neither feasible nor wise. I fully appreciate that this matter must
be addressed with alacrity; however, a hurried approach under these circumstances would
not be consistent with the court's responsibility to provide all panies with a fair hearing
and a thoughtful decision.
Accordingly, I am allowing the Commonwealth's motion to reschedule the
hearing on the plaintiffs motion for preliminary injunction. The hearing on Thursday is
changed to a scheduling conference to enable the parties and court to pull everything
together for the expected hearing. I fully expect that the date for the preliminary
injunction hearing will be rescheduled within the next two weeks.
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In order to identify the topics central to this litigation, the court requests that the
parties consider and be prepared to address the following:
1.
2.
3.
4.

Date for the preliminary injunction hearing;
Will the preliminary injunction motion require an evidentiary hearing;
Need for discovery;
If the dispute solely involve issues of law is there a need for a trial on the
merits;
5. Date for hearing on the merits;
6. Significance of FERC's recent missive requesting information;
7. Are all parties in interest including in the amended complaint;
8. Was service on all parties perfected;
9. Identify all the issues to be decided by the court;
10. Any related issues that may play a role in this litigation.

SO ORDERED

m commonwealth of Massachusetts
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