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Comments on the Standard of Review and the Filing Requirements for Gas Special 
Contracts Filed Pursuant to G.L. c. 164, § 94. 

Dear Secretary Marini: 

The following comments are submitted on behalf of the Pipe Line Awareness Network 

for the Northeast, Inc. ("PLAN"). PLAN is incorporated in Massachusetts as a not for profit 

corporation organized exclusively for charitable, scientific, and educational purposes with a 

mission to prevent the overbuild of fossil fuel infrastructure in the Northeastern United States 

and to champion clean, sustainable energy solutions. A primary purpose of PLAN - as set forth 

in its organizational documents - is to engage in legal and regulatory advocacy on behalf of its 

members in connection with fossil fuel infrastructure and its alternatives. PLAN is also 

dedicated to educating the public about fossil fuel infrastructure and the alternatives; protecting 

the environment, climate, and public health from proposed and existing fossil fuel infrastructure; 

promoting efficiency measures, expansion of programs that manage peak use, and other lower 

impact energy solutions; and promoting, coordinating and assisting the activities of other 

organizations and groups whose purposes are similar. 

As a broad-based and diverse coalition whose members include numerous customers and 

ratepayers of utilities across the Commonwealth, PLAN appreciates the opportunity to submit 

comments on behalf of its members relating to gas special contracts. 
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Comments 

In its Notice oflnvestigation and Request for Comments issued on December 13, 2018 

("Notice"), the Department requested that commenters respond to six questions relating to the 

mechanisms, elements and terms under which customers and LDCs negotiate and execute special 

contracts: 

1. What steps should a local gas distribution company ("LDC") take to determine whether a 
customer requesting service under a special contract is able to bypass the LDC's distribution 
system? 

2. What steps should an LDC take to determine whether a customer taking service under an 
existing special contract maintains the ability to bypass the LDC's distribution system? 

3. Where an alternative fuel source, such as no. 2 fuel oil, serves as the basis for a 
customer's ability to bypass the LDC's distribution system, what factors should be considered in 
determining whether the alternative fuel source is competitive with tariffed rates for natural gas? 

4. How should the price of alternative fuels be calculated and compared with the price of 
tariffed natural gas? 

5. What does it mean for an alternative fuel source to be competitive with tariffed natural 
gas rates? 

6. Should a customer's costs for maintaining the ability to meet its annual energy needs 
using an alternative fuel source, such as maintaining compliance with federal, state and/or local 
regulatory requirements, be considered when determining whether the alternative fuel source is 
competitive with tariffed rates for natural gas? 1 

The Department's questions focus on whether the customer possesses a bona fide 

competitive energy alternative to purchasing the service at issue from the LDC including, among 

other things (1) the use of competitive fuels, (2) a bypass of the LDC's system, and (3) the 

relocation ofthe customer outside of the LDC's service territory. 

Interested persons also may file comments on issues relevant to the filing of gas special contract, the review 
ofthe contracts, and the Department's action on the contracts pursuant to G.L. c. 164, § 94. Notice at 3. 
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As submitted below in its initial comments,2 PLAN recommends that any consideration 

of a bona fide competitive energy alternative should address: (i) the Commonwealth's energy 

policy, with specific consideration of the climate impacts of the current policy of granting special 

contracts; (ii) impact of special contracts on peak gas supply and pipeline capacity; and (iii) the 

continuing need for special contracts. 

The Commonwealth's Energy Policy 

Special contracts were encouraged during the 1990s as a means to promote the sale of gas 

as a competitive fuel to oil, notwithstanding the vigorous opposition of the oil industry. See 

Massacbu etts Oil Heat Council v. Department of Public Utilities, 418 Mass. 798 (1994) 

("MOC"), pp. 805-807 (the court recognized that discount pricing to certain customers had a 

rational basis to promote the policy of increased competition in the energy market and deferred 

to the Department's policy choice at the time; as noted below, it is time for the Department to 

consider another policy choice consistent with the Commonwealth's clean energy and climate 

policies). The regulatory analysis and framework that promoted the use of gas over oil has 

continued to inform the Department's current regulatory approach in evaluating special 

contracts. See, for example, P titian of Boston Gas Company, d/b/a National Grid for Approval 

of a 365 Day Firm Transportation Service A[:,rreement between National Grid and ne Dalton 

Owner LLC, pursuant to c. 164 §§ 17A, 94 and 220 CMR 5.03, D.P.U. 17-GC-22 (May 10, 

2018) (the Department cited the MOC case, its broad statutory discretion, the distinction between 

core and non-core customers, and the applicability of special contracts to customers, who, as in 

2 In making its comments, PLAN has responded to specifically questions 1 and 2 and reserves its rights to 
address these and other questions and issues in its reply comments. 
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the 1990s, could demonstrate a "bona fide energy alternative that would foreclose service under 

the ordinary tariff'). At 24-25. 

A lot has changed since the 1990s. For the most part, there is an abundance of gas and 

oil and there is no apparent need for the Department to encourage, as it did 30 years, the use of 

one fuel over another. More importantly, the Commonwealth has replaced the need to promote 

gas over oil with a more compelling need to promote alternatives to reduce emissions and 

decrease the need for fossil fuels. The outdated regulatory scheme that promotes the sale and use 

of natural gas at reduced rates should be reviewed and reconsidered within the broader context of 

the Commonwealth's energy and climate policy. 

The break from the past is noted in the Commonwealth's current energy policy as set 

forth in the Massachusetts Department of Energy Resources "Comprehensive Energy Plan." As 

Governor Baker explained when the plan was announced in 20 15: "The recommendations and 

analysis produced in this plan illustrate a changing energy landscape that will require a focus on 

energy efficiency improv .,ments and the utilization o(electricilv to heat our homes and power 

our transportation sector." (Emphasis added). 

Among the key findings and takeaways of the Comprehensive Energy Plan: 

• "To achieve additional reductions in emissions, changes must be made 
in the way energy is used in the thermal and transportation sectors"; 

• "Electrifying the thermal and transportation sector will leverage investments 
made in a clean electric grid, both reducing emissions and lowering cost"; 

• "Improving building envelope efficiency is important to decreasing emissions 
and costs in the thermal sector". 

Similarly, the Executive Office of Energy and Environmental Affairs ("EOEEA") 

explained in the 2015 update to the Massachusetts Clean Energy and Climate Plan for 2020, 
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summarizing the key conclusion of planning studies for Global Warming Solutions Act 

("GWSA") compliance: 

[T}he only viable path to deep reductions in GHG emissions is through a combination of 
reduced energy consumption (through increased energy efficiency in vehicles and 
building::,), expanded availability of clean electricity, and electr(flcarion of the 
transportation and heating sectors . ... The scope of the challenge can be swnrnarized in 
three words: reduce, eLectr(fy, and decarbonize. The need to complete this transition by 
2050 will guide planning for 2030, and, as required by GWSA, ensure that a 2030 limit is 
established that maximizes the potential to reduce emissions by at least 80% by 2050, 
relative to 1990 emissions. (Emphasis added). 

The need to reduce, electrify and decarbonize has only intensified as 2020 and 2030 

approach, and state agencies have a heightened responsibility to require serious consideration of 

alternatives that further these goals. PLAN questions whether continuing to employ a regulatory 

scheme (i.e., special contracts) that promotes natural gas usage and the expansion of gas 

infrastructure is consistent with the Commonwealth's stated goals of lowering emissions by 

electrification or demand reduction. 

Accordingly, given the Commonwealth's goals, PLAN recommends a robust analysis of 

clean energy alternatives, focusing on demand reduction, emissions reduction, and electrification 

as part of any consideration of a special contract pursuant to G.L. c. 164, § 94. Specifically, the 

Department should review, and require any applicant to submit, detailed information regarding 

non-fossil and lower-emissions alternatives in particular. Unlike the current analysis, wherein 

the availability of an alternative is justification for a special contract, the availability of a lower-

emissions alternative at a reasonable cost should be grounds to reject any special contract 

proposing lower than tariffed rates. In addition, as part of any special contract approval 

determination, the applicant should demonstrate that it has evaluated all reasonable demand 

reduction measures to reduce the amount of gas that would otherwise be subject to a special 
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contract. 3 Finally, the Department should require that any submittal be consistent with the goals 

and requirements of the Global Warming Solutions Act and the Green Communities Act. 

Special Contracls and Peak Gas Supply/Pipeline J nfmstruclure 

PLAN is aware of numerous special contracts that allow industrial customers (colleges, 

hospitals, etc.) with dual fuel capability to utilize gas at times of peak demand without any 

mechanism to allow for curtailable gas service. See, for example, National Grid and North Shore 

Medical Center d/b/a Union Hospital, D.P.U. 19-GC-12, National Grid and McLean Hospital, 

D.P.U. 19-GC-10, National Grid and Newton-Wellesley Hospita l, 19-GC-09, National Grid and 

Brandeis University, D.P.U. 19-GC-07, National Grid South Shore Hospital, D.P.U. 18-GC-24, 

National Grid and Simmons College, D.P.U. 18-GC-17, National Grid and Boston College, 

D.P.U. 17-GC-05. PLAN is also aware of contracts where service to firm customers is limited 

because of the special contracts executed with large users in the community. The Berkshire Gas 

Company, D.P.U. 12-GC-22; see also, The Berkshire Gas Company, D.P.U. 16-103 (July 7, 

2017) at 48-50, 62 (the Department recognized the impact of the special contract with Amherst 

College on other customers and encouraged Berkshire to determine if other "arrangements [] 

would free up resources for other firm supply customers to use."). In these situations, special 

contracts unnecessarily promote the use of gas and also serve to limit Hexibility by needlessly 

promoting peak use and constraining service to the community. PLAN recommends, in addition 

to consideration of the Commonwealth's emissions reduction goals, that special contracts 

provide for curtailable gas service at time of peak demand for dual use customers and not be 

3 For example, UMass Amherst: "The CHP added a solar hot water system in 2016, which reduces fossil fuel 
usage by preheating condensate water used in the steam making process." 
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available and/or be subject to termination on any system where they may result in limited service 

to the community. 

Special Contracts Are No Longer Necessary 

It is well established that the Department has authority to approve special contracts 

pursuant to c. 164, § 94. The question remains whether special contracts are still necessary given 

the Commonwealth's energy policies and goals (as discussed previously) and given changes 

since the 1990s in gas market conditions as compared to alternative fuels. Indeed, at the 

moment, it seems that most utilities are not pursuing special contracts (with the exception of 

National Grid, which has filed numerous contracts over the past year). PLAN recommends that 

the Department in this proceeding address the question of whether special contracts are still 

warranted and/or whether the current standard of review for special contracts should be revised. 

PLAN appreciates the opportunity to submit its comments. 

t:~/ ~,#J 
Richard A. enoiJ 
Counsel for PLAN 

Cc: Kevin Crane 
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